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MURPHY V. NCAA

THE BOX SCORE

* MURPHY, GOVERNOR OF NEW JERSEY, ET AL. v. NATIONAL
COLLEGIATE ATHLETIC ASSN. ET AL. , NO. 16-476 (MAY 14, 2018)

IN 2014 NEW JERSEY ENACTED LEGISLATION REPEALING OLD STATUTORY

PROVISIONS PROHIBITING SPORTS BETTING ON SPORTING EVENTS MEETING CERTAIN
CRITERIA

NCAA AND THREE PROFESSIONAL SPORTS LEAGUES BROUGHT SUIT TO ENJOIN THE
LAW IN VIOLATION OF THE PASPA

NEW JERSEY ARGUED THAT PASPA VIOLATES THE U.S. CONSTITUTION'S
ANTICOMMANDEERING PRINCIPLE

LOWER COURTS FOUND NEW JERSEY'S LAW VIOLATED PASPA

U.S. SUPREME COURT REVERSED, HELD THAT THE PASPA PROVISION PROHIBITING
STATE AUTHORIZED SPORTS BETTING VIOLATES THE ANTICOMMANDEERING RULE

®*  JUSTICE ALITO WROTE THE OPINION IN WHICH C.J. ROBERTS, AND J.J. KENNEDY,
THOMAS, KAGAN AND GORSUCH JOINED



MURPHY V. NCAA

BREAKING IT DOWN: PROFESSIONAL AND AMATEUR
SPORTS PROTECTION ACT

* PASPA (28 U.S.C. §3701 ET SEQ, EFFECTIVE JANUARY 1, 1993)
MADE IT UNLAWFUL FOR:

® STATES AND THEIR SUBDIVISIONS TO SPONSOR, OPERATE, ADVERTISE,
PROMOTE, LICENSE, OR AUTHORIZE BY LAW OR COMPACT BETTING,

GAMBLING, WAGERING, ETC. ON COMPETITIVE SPORTS (COLLECTIVELY,
"“SPORTS BETTING"), AND

®* FOR A PERSON TO SPONSOR, OPERATE, ADVERTISE, OR PROMOTE SUCH
ACTIVITIES PURSUANT TO A GOVERNMENT LAW OR COMPACT

®* (GRANDFATHER PROVISIONS ALLOWS SPORTS BETTING IN FOUR STATES

* PASPA ALLOWS THE ATTORNEY GENERAL AND PROFESSIONAL AND
AMATEUR SPORTS ORGANIZATIONS TO BRING CIVIL ACTIONS
ENJOINING THE SPORTS BETTING ACTIVITY



MURPHY V. NCAA

BREAKING IT DOWN: COURT’'S RULING ON PASPA

* PASPA ANTI-AUTHORIZATION PROVISION “UNEQUIVOCALLY DICTATES WHAT A
STATE LEGISLATURE MAY AND MAY NOT DO."

® BASIC PRINCIPLE THAT CONGRESS CANNOT ISSUE DIRECT ORDERS TO STATE
LEGISLATURES APPLIES TO BOTH COMPELLING A STATE TO ENACT LEGISLATION
AND PROHIBITING A STATE FROM ENACTING NEW LAW

* U.S. SUPREME COURT PRECEDENT DOES NOT SHOW THAT PASPA'S ANTI-
AUTHORIZATION PROVISION IS CONSTITUTIONAL

*  ANTICOMMANDEERING DOCTRINE DOES NOT APPLY WHEN CONGRESS
EVENLY REGULATES ACTIVITY IN WHICH BOTH STATES AND PRIVATE ACTORS
ENGAGE



MURPHY V. NCAA

BREAKING IT DOWN: COURT’'S RULING ON PASPA

PASPA'S ANTIFAUTHORIZATION PROVISION DOES NOT CONSTITUTE A VALID
PREEMPTION PROVISIONS BECAUSE

IT DOES NOT REPRESENT THE EXERCISE OF A POWER CONFERRED ON
CONGRESS BY THE CONSTITUTION

IT CANNOT BE READ AS A REGULATION OF PRIVATE ACTORS AS “[I]T DOES
NOT CONFER ANY FEDERAL RIGHTS ON PRIVATE ACTORS INTERESTED IN
CONDUCTING SPORTS GAMBLING OPERATIONS OR IMPOSE ANY FEDERAL
RESTRICTIONS ON PRIVATE ACTORS."



MURPHY V. NCAA

BREAKING IT DOWN: COURT’'S RULING ON PASPA

® FOR THE SAME REASONS MENTIONED ABOVE, PASPA PROHIBITION ON
LICENSING SPORTS BETTING VIOLATES THE ANTICOMMANDEERING RULE

® (COURT SAID IT DID NOT NEED TO RULE ON WHETHER NEW JERSEY'S 2014
LAW VIOLATES PASPA'S ANTI-LICENSING PROVISION

® THE REMAINING PROVISION OF THE PASPA ARE NOT SEVERABLE FROM THE
PROVISIONS AT ISSUE IN THIS CASE



MURPHY V. NCAA

XS AND OS: THE 10™ AMENDMENT

“THE POWERS NOT DELEGATED TO THE UNITED STATES BY THE
CONSTITUTION, NOR PROHIBITED BY IT TO THE STATES, ARE
RESERVED TO THE STATES RESPECTIVELY, OR TO THE PEOPLE."



MURPHY V. NCAA

XS AND OS: THE ANTICOMMANDEERING
DOCTRINE

* CONGRESS DOES NOT HAVE THE POWER TO ISSUE DIRECT ORDERS TO
GOVERNMENTS OF THE STATES

* ANTICOMMANDEERING DOCTRINE REPRESENTS THE RECOGNITION OF THIS
LIMIT ON CONGRESSIONAL AUTHORITY

® THIS DOCTRINE DID NOT BEGAN TO EMERGE IN CASE LAW UNTIL THE 1990s
* NEW YORK V. U.S., 505 U.S. 144 (1992)
* PrINTZ V. U.S., 521 U.S. 898 (1997)



MURPHY V. NCAA

XS AND Os: THE ANTICOMMANDEERING
DOCTRINE

* NEW YORK V. U.S., 505 U.S. 144 (1992)

® (COURT RULED THAT A FEDERAL LAW REQUIRING A STATE IN CERTAIN INSTANCES TO
EITHER TAKE TITLE TO LOWER-LEVEL RADIOACTIVE WASTE OR TO REGULATE IN
ACCORDANCE WITH FEDERAL STANDARDS WAS UNCONSTITUTIONAL

® COURT HELD THAT “THE CONSTITUTION DOES NOT EMPOWER CONGRESS TO
SUBJECT STATE GOVERNMENTS TO THIS TYPE OF INSTRUCTION."

®* (CONGRESS HAS THE POWER TO REGULATE INDIVIDUALS, NOT STATES

®* (CONGRESS HAS THE AUTHORITY TO PASS LAWS REQUIRING OR PROHIBITING
CERTAIN ACTS, BUT DOES NOT HAVE THE AUTHORITY TO DIRECTLY COMPEL STATES
TO REQUIRE OR PROHIBIT THOSE ACTS



MURPHY V. NCAA

XS AND Os: THE ANTICOMMANDEERING
DOCTRINE

* PrRINTZ V. U.S., 521 U.S. 898 (1997)

COURT RULED A FEDERAL STATUTE THAT REQUIRED STATE AND LOCAL LAW
ENFORCEMENT OFFICERS TO PERFORM BACKGROUND CHECKS AND RELATED
TASKS IN CONNECTION WITH THE APPLICATION FOR A HANDGUN LICENSE WAS
UNCONSTITUTIONAL

COURT HELD THAT THE FEDERAL GOVERNMENT MAY NOT “COMMAND THE STATES'
OFFICERS, OR THOSE OF THEIR POLITICAL SUBDIVISIONS, TO ADMINISTER OR
ENFORCE A FEDERAL REGULATORY PROGRAM."

THIS APPLIES TO STATE OFFICERS AS WELL AS “THOSE ASSIGNED MORE MUNDANE
TASKS."



MURPHY V. NCAA

XS AND Os: THE ANTICOMMANDEERING
DOCTRINE

® THE COURT IN MURPHY EXPLAINS WHY ADHERING TO THE ANTI-
COMMANDEERING PRINCIPLE IS IMPORTANT

® |TSERVES AS “ONE OF THE CONSTITUTION'S STRUCTURAL PROTECTIONS OF
LIBERTY" (CITING PRINTZ)

“THE CONSTITUTION DIVIDES AUTHORITY BETWEEN FEDERAL AND STATE GOVERNMENTS
FOR THE PROTECTION OF INDIVIDUALS" (CITING NEW YORK)

“'TA] HEALTHY BALANCE OF POWER BETWEEN THE STATES AND THE FEDERAL

(GOVERNMENT [REDUCES] THE RISK OF TYRANNY AND ABUSE FROM EITHER FRONT."
(CITING NEW YORK)

® [T PROMOTES POLITICAL ACCOUNTABILITY (E.G., CLEAR “WHO" TO CREDIT OR
BLAME FOR THE EFFECT OF THE REGULATION)

IT PREVENTS CONGRESS FROM SHIFTING THE COSTS OF REGULATION TO THE STATES



MURPHY V. NCAA

WALK-OFF: THE COURT'S PARTING WORDS
IN MURPHY

“*CONGRESS CAN REGULATE SPORTS GAMBLING DIRECTLY,
BUT IF IT ELECTS NOT TO DO SO, EACH STATE IS FREE TO ACT
ON ITS OWN."



MURPHY V. NCAA

MONDAY (TUESDAY ¢ )-MORNING QUARTERBACKING:
APPLYING MURPHY TO FEDERAL LAWS LIMITING STATES
ABILITY TO IMPOSE TAX

* PUBLIC LAW 86-272
® |NTERNET TAX FREEDOM ACT
®* MOBILE TELECOMMUNICATIONS SOURCING ACT (P.L. 106-252)

* |LIMITATION ON STATE INCOME TAXATION OF CERTAIN PENSION INCOME (P.L.
104-95)



MURPHY V. NCAA

MONDAY (TUESDAY ¢ )-MORNING QUARTERBACKING:
APPLYING MURPHY TO FEDERAL LAWS LIMITING STATES

ABILITY TO IMPOSE TAX

®* POTENTIAL FEDERAL LEGISLATION THAT WOULD IMPACT STATES ABILITY TO
IMPOSE TAX

SALES AND USE TAX NEXUS AND SIMPLIFICATION BILLS (SIMILAR TO MARKETPLACE
FAIRNESS BILL)

BUSINESS ACTIVITY TAX SIMPLIFICATION ACT (BASTA) (MODERNIZATION OF P.L.
86-272, UNIFORM NEXUS STANDARD FOR STATE TAXES)

MORBILE WORKFORCE LEGISLATION (UNIFORM STATE NONRESIDENT WITHHOLDING)

DIGITAL GOODS AND SERVICES TAX FAIRNESS BILLS (SETS OUT A FRAMEWORK FOR
WHICH ONE STATE CAN IMPOSE ITS SALES TAX ON A DIGITAL GOOD OR SERVICE)
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